H’\A LU L VA Z:

F70 (2014) 20 JiE, : TOWARDS A WORLDWIDE RESTATEMENT OF THE GENERAL PRINCIPLES OF MARITIME LAW : HOOYDONK

Towards a worldwide restatement of
the general principles of maritime law

Professor Dr Eric Van Hooydonk

Advocate at the Antwerp Bar, Professor at Ghent University,
Chalrman of the Belgion Maritime Law Commission

An international restatement of the general principles of maritime taw could be a way of atlong
fast making practical use of the fex maritima theory. It would offer a remedy to the current
faltering of the progress of harmonisation through conventions and the threat of the disregard
of the specific nature of the maritime sector by moves towards the harmonisation of the civil
law. An adequate restatement of the principles of maritime law could be the fubricant that
smooths the path of new International and national regulatory Initiatives, eases contract
negotfation, dispute resolutlon, and the spread of knowledge.

I. In search of a new source of maritime law

" Maritime Jaw is supported by a long tradition of international uniformity. in recent years, however,
the development of a universal maritime legal order by the adoption of unifying treaties has slowed.
At the same time general, non-maritime contract law has started to find a way to wider
harmonlsation. In this article it is argued that the uniformity and, even more ambitiously, the
satisfactory functioning of maritime law could be promoted by the restatement of the general
principles of maritime law,

Z. The sources of maritime law: from enthusiasm to malaise

In mediaeval Western Europe, maritime law unclerwent a spontaneous unification that owed little to
pofiticat rulers. Shared customs and case law were carried from port to port and eventually constituted
a more or less uniform Jex maritima, which formed a very specific part of the wider fex mercatoria.
As the power of central governments grew, national maritime legislation came Tnto being, which
codified the lex maritima while at the same forcing it into the straitjacket of national law.!

Tharnks to the enthusiasm of the Comité Maritime International (CMB, numerous conventions were
aclopted in the 20th century aimed at the international {re)unification of specific areas of the maiitime
law, and which were gradually transposed into the national legistation of the states parties. Although
these conventions were not all equally successful, they constitute to this day the core of the uniform
international maritime faw. in recent decades, institutions such as the IMO, UNCTAD and
UNCITRAL have updated and supplemented the treaty apparatus, The maritime law based In.inter-
national public law also has a soft Jaw companent consisting of numerous non-binding recammen-
dations, also emanating from the IMO,

SR g

! For an excellent historical overview, see G W Paulsen *An historical overview of the development of unifbrm[ly In
Enle(natienaf maritime law’ {1982-1983) 57 Tidane Law Review 106591,
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The second leg of the uniform maritime law continues ta be self-regulation (in the broad sense). A
malar part of selfregulation is the custorh and usage of maritime Jaw.2 Numerous conventions of
maritime law fas well as national laws) expressly refer to custom and ysage as a supplementary
source of law. A second part of self-regulation is the standard form contracts, clauses and guidelines:
that have been adopted at the international, national and local level, aihd which may develop into
usage or custom. The international elaboration of such self-regulatiori s largely the work of
institutions such as CMI and BIMCO.

Natlonal marftime legislation plays an important, but nonetheless subordinate role. it may not run
counter to the content of the unifying conventions {althiotgh it may extend theit application-to
national situations) and, where it provides non-mandatory rules, it is often nieutralised by contracting
parties because they prefer the self-regulating instruments mentioned above. National maritime case:

law is also serfously undermined by atbitration and jurisdiction clavses, Despite the limitations of

national maritime law, states continue to take the ttouble of modemising their maritime laws. Recent
examples include China, Panama, Germany, Spain and Belgium. Thé review project of the latter
country is based on a broad, innavative and internationalising vision of the sources of maritime law,
inspired by the pioneering role played by Belgium, and i parficular Antwerp; in the 19th-and 20th
Genturies, . T

Whereas a lack of uniformity was the most crucial problem of the sources in the 19th eentury,
nowadays the greaest problem is the faltering performance of the, unifying convéntions, The st of
recent nifying convertions that fail to achieve what they set out to do or achieve it only after long
delays 1s becoming ever longer. As conventions are updated with new, alternative vetsions or
amendments, the result oftep thréatens to be a greater fragmentation ratfier thart upification, as there
is no guarantee that all the states party to the Initial convention will unanimously adopt the new
arrangements. In addition, national methads of implementing intemiational conventions vary widely,
tlie- unified provisions may be applied and interpreted in different ways and some: national law-

mukers have unllaterally adopted hybrid or divergent regimes.? At first sight it appears that the

malaise concerning the adoption of conventions for the unification of maritime law is difficult t
overcome. Iiv his astute analysis of 2002, still relevant at the time of writing, Griggs identified a long

and not very encouraging series of abstacles to unification projects.® At present the CM; once the

" pacemaler of the movement towards greater international uniforinity, tends to take a low profile

approach, focusing on subjects such as the fmplementation and fnterpretation of international
_conventions, the collection of jurisprudence on the interpretation of maritime conventions and
improving the level of ratification of a number of important existing conventions,

In eontrast to the existential congerns of the practitioners of maritime law there Is grqwlng'inféfest iy
the international unification of general contract and trade law. The UNIDROIT Principles of
International Commercial Contracts cafe into being in 2004. Europe has seen the establishment of
the Principles of European Contract Law and a Draft Common Frame of Reference, and some day
these might become the basis of 2 European Civil Code. Therg is, however, little erithusiassh for these

initiatives on the part of maritime interest groups stch as the International Chamber of Shipping (1CS)
and the European Communlty Shipowners’ Associations (ECSA), as maritime shipping is intrinsically

an intefnational and consequently interriationally regubated activity and adequate standard contracis
and terms lave Jorig been a feature of the sector. Writing from ah academic petspective, Lorenzon
confirms that the application of European contract law to the maritime sector could well have
undlesirable consequences. Furthermore he points out the satisfaciory functioning of maritime taw,
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2 | do not consider the-endless discussion ahot ihe distinction between custom, usajge and customary clavses. The terminology
and interpretation differs widely internationally and & cacophany of different opinioris may reign even within natignal lagal
systems.

+ See far example the repoits by A Antapassls and F Berlingier! ln Comiié Maritime Intemational Yearbook 2007-2000. Athens
L Dacuments for the Comierence {CMI Antwerp 2008) 308 If; P Myburgh “Uniformity ot unllateratisns in the Law of Carrfage of
Goods by Sea?’ (20009 31 VLIWLR 355-83.

P Griggs ‘Chstacles to uniformity of maritime faw' in CMY Yearbook 2002 (CME Antwerp 2003} 158-73.
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which is due in part to its self-regulating character.’ In my view caution is advisable particularly in
view of the eartier disregard for the special character of maritime law in international and Furopean
instruments establishing common conflict-of-law rules (although the fatter takes us beyond the scope
of this article).

Whereas maritime law seems to advance towards uniformity only in fits and starts and threatens to
be absarbed by the one-size-fits-all approach of intemational and/or European contract law, the
fundamental question arises 2s to whether the crisis in the progress of the unification of maritime law
can as yet be overcome, Can the fading unification ideal be rekindled after 150 yearsi This author
believes that a worldwide restatement® of the general principles of maritime law would make this
possible and be 2 modern expression of the fex maritima?

3. Status of the lex maritima and the general principles of mavitime law today

3.1 Declarations of faith

The themes of the fex maritima and the general principles of maritinwe faw are by no means new.
The existence of both is even quite widely acknowleciged, although often only in general terms,
without any further identification or description of the rules of law being referred to.

Eminent modern authars have continued to defend the existence of the Jex maritima. In 1859, the
French authority Bédaridde started his commentary on the Code de commerce with the observation
that maritime law, as a legal framework for international trade relations, has always been based on
a general consensus between traders of all nations, and that national law-makers have always looked
towards universally applied customs and usage.® Little has changed one and half centuries later. The
late lamented Professor Tetley, a major contemporary proponent of the recognition of maritime faw
as an Independent, fundamental and international system of faw, writes with conviction:

5 there a lex mercatotia in the twentieth century? The answer must be ‘yes’ in maritime faw, it being
the general maritime law in such countries as the U.K., the U.S. and Canada (the lex maritima), derived

from the lex mercatoria, the Réfes of Gleron, the merchants' and admirafty cousts, going as far back as ”

the twelfth century. it also exists in various international documents and understandings which have no
legal authority, national or international, such as BIMCO bills of Tading, standard form charterparties,
the CMI’s Uniform Rutes for Sea Waybills and the York/Antwerp Rules 1994 on general average.”

slep i
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3 F Losenzon ‘The European contract taw project and maritime law’ In The Emenging European Maritime Law. Proceedings fram
the Third Eurapean Collogquivm on Marltime Law Research. Ravenna, 17-18 September 2004 (Marjus ne 330} {Sjorettsfondet
Oslo 2005) 137-58.

* For the purposes of this article, the word ‘restatement’ should not be understood in any specific technical sense, To propose
a ‘ra-'statement of principtes that have never been formulated In any systematic manner before may sound odd, and civif
lawyers would probably prefer the term ‘codificatlon’. Whatever its title, the intended instrument would consist of an
elaboration of a structured set of baslc principfes in writien form,

7 When reading through a draft-of this article, John Hare was 5o kind as to draw niy altention to his earlier dream of putting
onto the world wide web a ‘New Blacke Book of the Admiralty’ or 'Lex Maritima electronica’, containing alf the achievements
of the early years of the third millennium, See | Hare ‘Of black books, white hoses, and sacred cows: the quest for international
uniformity in maritime law’, address to the BLMA (11 November 199%) httpufweh.uct ac.zafdepts/shiplawhmlafeam him, esp.
5 and 151, See also his “The omnipotent warranly: England v the World" In M Huybrechts ted} and E Van Hooydank, € Diefyck
{co-eds) Marine Insuranae at the T of the Miflennium vol 1l (Gronkigen Antwerp/intersentia Oxford 2000) 37 at 54,

U The aclual words of Bédaridde were: ‘Le commerce marnitime a €6 rdgl, de tout temps, blen plutit par des usages que par
des lofs positives, Ce n'est 13 que Ja consdquence forcde du but qu'il se propose, Destind & ouvrlr, 4 entretenlr des relations de
peeple 3 peuple, de nation 4 natlon, ses régles dofvent offiir un caractére de généralité que ne pouvaient donc résulter que de
Fassentiment, au mwoins tacite, des commencants de tout les pays. Clest cet assentiment qui est devenu e fondement du drolt
maritime. C'est en se préoccupant des us et coutumes universellement pratiqués, que chaque législatenr a pu Imposer des
régles susceptibles d'assurer au commerce mariiime l'essor qu'il enlendait et voulait luf imprimer. See | Bédaiidde
Commentalte du cotle de commerce vol | {Durand Padis 1859 3 (no 1) compave miore recently P Chauvequ. Tialté de drolt
maritime {Librairies Yechniques Paris 1958) 10 tno 51 -

® W Tetley ‘The general macitime low: the Lex Marltima’” (1996) European Transport Law 463 at 504,
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Such statements — like those of other authorities - present the fex maritima as & somewhat amorphous
‘whole ahd sound more like passionate declarations of faith, rather than contributions to an analytical
and practical determination of the law. In other words, the afgument deserves better expression. In
the:-followlng | provide a number of concise pointers,

3.2 Customs, usages and standard clauses

Let. me begin with the sfatus of customs and usage in positive faw, These sources of course also
play a role in the general law of contracts and commerce.™ For example, both the CIiSG Vienna
Convention™ atid the general Principles of European Contract Law'? mentioned above recoghise the
biriditig force of contfactual usage and practice.

The special importance of the usage of the port-for the maritime sector is emphasised by its mention
in the coniment.appenided to the UNIDROIT Principles of International Commercial Contracts,” it
is internationally acknowledged that the Hague Rules operate In tonjunction with local port usage.™
Nongtheless; there is no general International regulation of the status of shipping and port usage.
What Is striking, however, is the express reference to ‘the usage of the particular trade’ .in the
Hamburg Rules' and to ‘the customs, usages or practices of the trade’ in the Rofterdam Rules." Such
formulations' abundantly confirm the special importance of customs and usage in the maritime
sector. Similar observations may be rrade in connection with inlind pavigation. The CMNI refers no
less than eight times to usage ih connection with a wide vatiety of toples.7 In this convention the
terminology is strikingly diverse (‘the practice prevailing in the port’; ‘rules and practices generally
recognised in infand navigation’ ~ used twice — ‘inland navigation practice’, ‘the usage of the
particular tracle’, “the practice of the particular trade’, ‘established practice” and ‘the applicable [. . ]

. Practices), Avyay from the contractual field, in the context of the public law regulation of navigation,

a somewhat similar normative value is given to “the ordinary practice of seamen’® ar, In shoit; good
seamapship. '

The posttion of the ‘believers in the fex maritima is also supported in the intemationally widespread
application of standard contracts and clauses, including the viftually endless [ist of model texts for
charterparties, transport documents, bunkering contracts, ship management agreements eic prepared
by BIMCO. | may also miention the York-Antwerp Rules, the General Average Rules IVR for inland

" havigation, the Norwegian Saleform, the $AJ and AWES shipbuilding contracts, the Lioyd’s Stendard

Form of Salvage Agreement (LOF 2011), the Lioyd's Standard Salvage and Arbitration Clauses
{LSSA), the LOF 2000 Procedural Rules, the Special Compensation P&I Club (SCOPIC) Clause, the
FONASBA Standard Liner & General Agency Agreement, the FONASBA Standard Port Agency
Conditions, the FONASBA Sub-Agency Agreement, the IS5A Conditions of the International Ship
Suppliers Association, the London and Antwerp insurance terms, the réquirements for bills of fading
and other transport documents set out Iri the ICC Uniform Customs and Practice for Documentary
Credits {UCP 600 and the hundreds of other similar arrangements that have been developed and are

0 Seq for.exaniple J-M facquet, P Delebecque and 5 Comeloup Droit dis commerce interdational (Dalloz Pars 2010} 22 ff,
LR

# Sea CISG Vienna Convention an 9 and commentary on It in eg V Heuzé La vente Internationgle de marchandises (LGD)
Parts 2008) 94-96, 98.

" Principles of European Contract Law art 1:105, ’

1 See art 1.9 and the associated preambila Inf International Institute for the Unification of Private taw UNIDROIT Principles 6F
International Commercial Contracts 2004 {Rome 2004} www.unidroitorg 25-26 and in International institute for the
Unification of Privite Law UNIDROIT Principles of intemnational Commercial Coptracts 2010 (Rome 2010} www.unidroltorg
26-27. -

1 Sea jn this connection W Tetley Marfre Catge Claims vol [ {Thomson Carswell Cowansville 2608) 190-92,

17 See and compare Hamburg Rules arts 4.2(b){ii) and 9.1,

16 i asts 25.14c), 43 and 44,

7 ibid arts 34b) 6.3, 6.4, B.1(b), 10.2, 18.1{c), 19.4 and 19.5.

18 |nterniatlonal Regulations for the Prevention of Collisions at Sea art 2,
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used at national and local levels. In addition, some written instruments of self-regulation refer the
parties to usage and practice, For example, the INCOTERMS for international contracts of sale refer
expressly to the custom of the port in connection with FOB delivery,

if they are widely applied, certain standard arrangements may over time become accepted as usage
or cusiom. The Hallan researcher Rimaboschi, for example, stresses the importance of ‘vsages
maritimes’, which are often codified by professional organisations or the CMI, Such ‘usages’ may
even operate contra Jegern; they may be distinguished from ‘pratigues d’affalres’ or ‘usages
conventionnels’, which acquire their legitimacy solely from the will of the contracting parties, but
which may sometimes find themselves transformed Tito custom.'?

In his recent doctoral dissertation on the fex maritima the German jurist Maurer points cut that jtls ’
the thoroughgoing consultations between the various parties to standard charlerpariies within
BIMCO that raises these texts to a level superior than that of general conditions of contract. The same -
author suggests that such forms of self-regulation based on broad consuftation and acceptance be
recognised by the legislator as a souree of law and be exempt from the testing of their content by
courts of law.”® In more theoretical terms he regards maritime law as an excellent example of the
‘transnationalisation’ of the Jaw.”

National systems of maritime law confirm the central position of self-regulation. For example, this is ©
the case in Germany.? In maritime law in particular commercial usage plays an important role.®
“Fhis may be based on the extensive application of certain general contractuat conditions. In English
marltime law the customs of the trade in pasticular play a role In chartering and contracts for the
carriage of goods,? There is a rich body of case law reaching back far into the past on the subject.*
In French maritime law the binding force of both usages conventionnels and coutumes is upheld.
The literature of general commercial law has Jong drawn the attention of the reader to the particular
importance of the customs of the port.?® The essential role of self-regulation is also recognised by
Duitch practitioners of maritime law. They record that standard arrangements and contracts, custom
and usage supplement conventions and legisiation and that international self-regulation is an essen-
tial contribution to uniformity.2? The maritime law of the Soviet Union too recognised the importance
of custom and port usages as a source of maritime law,* which is in ftseif a good indication of the
important role of maritime self-regulation, regardiess of the dominant potitical doctrine.

The above acquires an even more definite outline in the text of those national legislative
codifications that explicitly designate custom and/or usage as a source of maritime {aw. This is the
case, for example, for the [talian Shipping Code™ that, unlike civil law, recognises practice contrd
Jegem, at least to the extent that such practice is not in breach of mandatory law or public policy.
According to Htalfan commentators, the particular role of custom is anather ilustration of the

* See M Rimaboschl Methodes d'unification du droit maritinie vol | (EUT Trieste 2005) 148-54.

0 A Maurer Lex Maritimra: Grundzilge eines transnationalen Seehandelsrechts (Mohr Siebeck Tiibingen 2012) 100-105.

2 ihid, and especially at 22 and 221.

2 Clause 346 of the German Handelsgesetzbuch expressty acknowledges the value of practice. The former clause 514 of the
Handelsgesetzbuch referred to good seamanshlp in connection with loading, discharging and stowage,

3 R Herber Seehandelsreclit (Walter de Gruyter Bedin/New York 1999) 23.

H Spe H Wiistenddrfer Nauxeitiiches Seehandefsrecht (Vertag JCB Mohr Tiibiapen 1950) 23, 27.

£ 5 C Boyd and others Scrutton on Chartesparties and Bills of Lacfing {Sweet & Maxwell London 2008) 12-14 {no A10).

2 ihid.

¥ R Rodiére, E du Pontavice Droff maritime (Dalloz Paris 1997) 18 {no 18); see P Bonassies, C Scapel Droit maritime (LGD) |
Paris 20101 19 {24); M Remond-Gouilloud Drolf maritime (Pedone Paris 1993} 14 tno 35% R Rodigre Traité géndral de deait
marditime. Introduction. L'armement {Dalloz Parls 1972) 12527 {no 73} compare the enrtier A Desjarding introduction
historique & Fétude du droit commerclal marltime Pedone-Laurlel Paris 1890) 252,

# Spa C Lyon-Caen, C Renault Traltd de droit commercial vol | (LGD) Paris 1921} 90 {no 77).

2 See in this respect K F Haak ‘Uniform vorvoerrecht: verwezenlijking en beperking’ and G | Van der Ziel ‘De jongste
ontwikielingen in het zeevervoer' hoth In F De Ly, K F Maak and W H van Boom (eds) Eenvormig bedrijisrecht: realiteit of
titapie? (Boom The Hague 2006) 183 at 192-93 and 203 at 213-18 respectively,

# p Mateesco Le oroft marltime soviétique face au droit nocidental (Pedone Parls 1966 24 (no 2).

* Codice defla navigarione art 1.
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autonomy of the maritime faw. Chile’s Maritime Code expressly acknowledges the value of
customs by stating that they can be praven by experis.® The brand new Spanish Maritime Navigation
Act explicitly refers to marltime usage and custom as a supplementary source of law, which takes
priority over the interpretation of maritime law per anafogiam and, in the last resort, the general
civil law {el Derecho comim.™ This reproduces the wording of earlier enactments such as the
Argentinean Navigation Act af 1973.3% In the same vein, an increasing number of national maritime
Jaws make na attempt to elaborate provisions on general average and limit themselves to declaring
the York-Antwerp Rules to be applicable. Examples include the faws of Luxembourg®® the
Netherlands,” Norway,’® Switzerland® and, in the near future, probably Belgium too.®

3.3 Genera! principles of maritime law

in legal doctrine the fex maritima is often based on, or otherwise linked to, the general principles of
marltime law, which may often be derived from long-standing custom. The Importance of the
general principles of law is of course also recognised in general intemational trade faw*' and in
national systems of contract faw.

Emérigon, writing long ago, noted in the ancient maritime laws on which the Ordonnance de fa
Marine 1681 was based principles that arose from the nature of things, anel which were true for alt
times and in all countries. Bédaridde, who has already been referred to above, wrote that marlitime
law can only be understood In the light of the oldest customs and their further development, so that
the law is learned from its principles.” Indeed, an understanding of the Jegal history of the origins of
the typical rules of maritime law is of great importance. In this respect consider the Dutch pioneer
of maritime law, Cleveringa, who said that the true content of a rule of maritime faw eduld only be
learnt by exploring its content from its history.* The link between general principles.and custom js
not to be denied. The French specialist In maritime law Desjardins suggested that the courts should
take the international customs of maritime law into consideration.* And in the same sense Professor
Tetley has written elsewhere:

R A e e T LT A T Frk ottt ot bR SRR e R VRS L M e g Gl

% 1n this respect see 5 M Carhone, P Celle and M Lopez de Gonzalo # dirlito marittimo (G Giappichelfi Editore Turin 2006)
1-3,

3 See Codfpo de Comercio art 825 and, in that connection, £ Cornefo Fuller Derecho Marftimo Chifeno {Eugenio Raul Cornejo
Fuller Valparalso 2003) 39-41.

W See Loy 14/2074 de Navegacién Maritlma art 2. on *Fuentes e inlerpretacicn’,

B Sep Act No 20094 of 20 January 1973 art 1; | D Ray, G Arola ‘Argentima’ in M Huybrechts, E Vaii Hooydonk [eds)
intemational Encyclopaedia of Laws: Transpor Law (Kluwer Law International Alphen nan den Rifn December 2007 (jooseleal))
21 {no 1)

Y {of du 9 novembre 1990 ayant pour oljet la création d’un reglstre public maritime huxembourgeois art 119,

¥ See Burgerlijk Wethoek art 8:613 and, {or inland navigatlan, art 8:1022,

» Nonveglan Marltime Code arl 461,

¥ Lol fédérale sur la navigation maritime sous paviflon sulsse at 122,

+ Sge E Van Hooydonk Achiste Blauwbaek over de herziening van hit Belgisch scheepvaartrecht {Miakiu Antwerp/Apeldoorn
2011} in particular art 8,43 of the Dralt.

1 See for example Jacquet, Delebecque and Corneloup (n 10) 28 I, 42 .

# Old and stiffly lormal, but all the more stiking: *Las anciennes lols maritimes sont fes sovrces qui furent ouvents aix
rédacteurs de I'Ordonnance, et dans lesquelies doivent puiser ceux qui veulent remonter aux princiges. Elles renferment des
régles d'autant plus stres, qu'elles dérivent de Iz nature des choses. Ces régles font partle du dioit deg nalions; elles sont par
conséquent de tout Age et de fout pays’, See P S Bouley-Paly Taité des assurances el des contrals & la grosse a'Emérigon vol §
(Molliex Rennes 1827} il (the same text in oider pubiications}). .

# And again a quotatfon froms Bédaridde: *¥f faut donc, pour l'exacte appréciation de ces rigles, interroger les coutumes des
natlons mémes les plus anclennes, chexz lesquelles fa navigation fut en honnewr; saisir le drolt dans son princlpe, le sulve daris
ses développernents, et constater Fétat ot se frouvérent les législateurs successivemant appelds 3 Je g, | Bédaridde Du
cammerce maritime vol  (Larose/Achille Makaire Paris/Aix 1925) 4 {no 1)

U R P Cleveringa Zeerecht W E | Tjeenk Willink Zwolle 1961 10. The New Zealander Myburgh, who Is less optimistic about
the existence of a Jex maritima, acknowtedges that the historical tradition of maritime law provides at least & soynd starfing
point for harmonization, an intemationalist perspective and a Hlargely) mutually intelfigible cenceptual vocabulary for macitime
lawyers front conwnon liw and civil lew jurisdictions that is perhaps not as evident In other areas of faw; and that it also {osters
a strong expactation that uniformity in modern maritime law is hoth desizable and achjevable. See Myburgh (n 3} 357.

# See Desjarding in 27) 253; F A Queset Dirite della navigazione (Cedam Padud 1989 26.
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The general maritime law is a lus commune, Is part of the lex mercatoria and Is composed of tie
maritime custors, codes, conventions and practices from earfiest times to the present, which have Iia_d
no International boundarles and which exist in any particular jurisdiction unless limited or excluded
by a particular statute *®

1n his highly original manual of Seehandelsrecht published earlier in 1997 the German niaritime law
specialist Puttfarken — another champion of the Jex maritima — pointed out that the application of the
principles of international maritime law in the absence of conventions or national laws did not mean,
that the maritime law of all countries ought to be compared. That would be utopian and alsc
unnecessary because maritime law has long been a distillation of what he calls ‘Institutionen: -
quellen- und linderiihergreifenden Regelungskomplexen’, that is to say, institutes consisting of
regulatory complexes which transcend sources and states.” Puttfarken ends his overview with a
brilliant characterisation of maritime law as an Institutionenrecht.

English judgments and French legislation are the richest sources for the institutes of maritime law,
but they themselves are not these institutes, These are international and rise above the French,
English or any other national maritime law. They are international, because their validity precedes
the applicabiiity criteria of national law and absorbs these. They are institutes because they ther-
selves are not based on any grounds of applicability, be it legislation, a treaty or case law. Again,
according to Puttfarken, the institutes are formed and developed further by all ‘factors’ of maritime
Jaw, namely the usage of maritime trade, the practice of maritime law, the conditions of bills of.
lading, charterparties, letters of credit and insurance policies, court and arbitral rulings, the national
legislative acts of all countries and the unifying conventions of organisations and conferences, legal
doctrine and science and, finally, by the fundamental concepts, as determined by the technology of
maritime transport, of justice and injustice and right and wrong.® C

in 2005 Rimaboschi argued the case for a similar approach. Following Brunetti he posited that it was.
passible to deduce a number of ‘principes généraux de droit maritime universellement reconnus’
from the repetition of certain concepts in maritime customs.*? According to his argument nobody caf¥
deny that there are common, general principles of maritime law, which can be learnt from
infernational and national codifications but which lead an independent existence beyond such
codifications.® Like Querci, Rimaboschi speaks of the existence of an ‘ordre juridique maritime
général', or general maritime juridical arder.3 I this view, maritime law is not simply formed from
an assembly of abstract rules, but is the expression of a legal order that has an institutional basis in
the social relations within the communities of shipping and ports* Again echoing Querc], -
Rimaboschi argues that the foundation, the 'Grundnorm’ of the maritime legal regime lies in the
postulate that international maritime trade should be made possible and promoted.* The theory of
an ‘ordre juridique maritime général’ contributes through scientific interpretation to the unification
of matitime law.5' Ultimately, therefore, legal research is made to bear considerable responsibiliy:-
the problem of divergent national interpretations of unifying conventions must be resolved with'the
help of legal doctrine, which must provide a uniform and unifying interpretation based on the -
genera! principles of earitime law

it would be wrang to dismiss the foregoing propositions as the wild imaginings of academics or
professorial playfulness. To begin with, they are in full accordance with established American casé .

T T R e A A e T N M R U e T L L N N R RN AT R T R AR

 See Telley ‘The general maritime faw’ (n 9} 472; see also W Tetley “Mationallsm in 2 mixed jurisdiction and the impoitance
of Janguage’ (2003) 78 Tulane Law Review 175-218 hpwww,megill.cafl ttes/maritimelaw/nationalism.pdf, point XIL3.
7 H4f Pulfatken Seehandelsrecht (Vertag Recht und Wirtschaft Heidetberg 19971 408 (no 985)

“ jhid 412-13 (nos 993 and 995

4 M Rimaboschi Méthodes d'vnification du droit maritime vol 1 (EUT Trieste 2005) 161, 167.

W jhid 274, .

" ibid 275,

2 jbid 277-78.

3t jhict 280.

¥ jhid 28182,

7 ibict 288, 306,
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faw, I its 1999 judgment In RMS Titanic, Inc. v, Haver, the United States Court of Appeals, Fourth
Circuit, recalled the existence of common principles of the law of the seas, which precede the
American Congtitution and continug to'eitjoy considerable authority today:

The body of admiralty law referred to in Article 1l Tof the US, Constitution] did not depend on any
express or implied legislative action, lts existence, rather, preceded the adoption of the Constitution. it
was the well-known and well-developed ‘venerable law of the sea’ which arose from the custom
among ‘seafaring men, [. . .]" and which enjoyed “intemational comity,”{. . .J. Nations have applied this
body of maritime law for 3,000 years or more. Although it would add little to reccunt the full history
here, we note that codifications of the maritime law have been presgived from ancient Rhiodes (900
B.C.E.}, Rome {Justinian’s Corpus Juris Civilis) (533 C.E), City of Trani (I!aly) (1063), England (thé Law
of Oleron) (1189), the Hanse Towns or Hanseatic League {1597), and France (1681), all articulating
similar pringiples. And they all constitute a part of the continuing maritime tradition of the law of
nafions - the fus gentium.

The framers drafted Acticle 11f with this full body of maritime law clearly in mmd This is-not to say that
the Constilution recognized an overarching maritime. law that was t6 bind United States couts. On the
contrary, the Constitution conferred admiralty subject-matter Jurisdiction on federal coufts. and, by
implication, authorised the federal ‘courls to draw upon and fo continue the devélopment of the
substantive, common law of admiiralty when exerciging admirally ;Lmsdlptmn As Chief justice Marshall
observed:

A case in admiralty does not, in fict, arlse underthe Coistitition or faws of the United States. These
cases are as old as navigation itself; and the an, admlralty and maritime, as it has existed for ages, is
applied by pur Coyrts to the cases as they arise. [.. ]

Since the time of the Founding Fathers, federal counts sitting In admiralty jurisdiction have steadfastly
continued to acqulesce In this jus gentium governing maritime affairs. Indeed, the Supreme Court has
time and again admonished that “courts of this and Gther commercial nations have generally deferred
to a pon-national or intemational marktime law of fmpressive maturity and universality”. L. . .} This body
of maritime law ‘has the force of law, nct from extraterritorial réach of national faws, nor from
abdication of its sovereign powers by any riation, but from acceptance by comimion consent of civilized
communities of rides designed to foster amicable ant workable commercial relations’. ...} Thus,
when we say today that & case in admiralty is governed by the general maritime law, we speak through
our owh national soveréignty and thereby recognise énd aciuicsce in the time-Horioured principles of
the common law of the sea 5

What is miore, several national codes refer expressly to the general pnnczples of maritime faw as a
source of law, For example, the 1953 Swiss Federal Law on Maritime Navigation under theé Swiss
Flag provides:

Article 7. Power of interpretation and appraisal by the court

1 If Federal legislation, In particular this law, and the rules of international faw to which it refers, do
not contain any applicable provisions, the cott shall e I decordance with the general
principles of maritime law. If such piinciples are facking, it shall rule in accordance with the wes
that it shafl draw up-as if acting as a legislator having regard for the legisiation, the customs, the
doctrine and jurisprudence of maritime States. L: ] s

3 RMS Tianic, Inc. v Haver, 171 F.3d 943, 960-961, 1999 AME 1330 (&1h.Cir. 19%9); see also T ) Schoenbaum Admiralty
aned Maritime Lavevol | (Thomson West St Paul Mb 2004) 180-B1 pera 3-1, discussing the stmilar judgment from 1795 in
Thompson et al v the Ship Catharina (Peters Admiralty: Declsions vol 1 104) and K | Christensen ‘Of comity: Aerpspatiale as
Lex Maritima’ {2003} 2 l.oy: Mar. L) 1-43.

37 The official French version of the televant proyision of the Loi fédérale sur Ja navigation maritime sous pavillon silfsse reads:
Aniicle 7: Pouvoir dinterprélation &t o’ appréiiatlan od fuge: 157 fa lgislation fédérale, notarament ls présente lof, ainst que
fos régles furidigues Inférationales auxqulles Il eit falt renval, ne contiennént pas de dispositions applicables, le fuge
prononce selon les principes généraux du droft-markime. Si ces principes font défaut, i prononce selon les régles qu'il établivait
=il avait  faire acte de fégislateur; en tenant compte de Ia léglslation, de Iz contume, de Ta docirine et de la furisprudence des
Etats maritimes. 1., 1,
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This remarkable provision confirms the importance of the general principles of maritime law, the
customs and the maritime law of other states, specifically the ‘marhime States’. In 1964, Wernef
confirmed that in order to understand the Swiss legislation it is necessary to consider it as an
application by the positive faw of the country of much more general principles which, In general
terms, are common to all seagoing nations.™ It comes as na surprise to see Germany’s Puttiarken use
the Swiss provision — typical of a small maritime country lacking national pretensions — as an
ilustration of his theory and place It in the spotlight3? In a recent outline of Swiss maritime law, the
contemporary Swiss commentator von Ziegler similarly stressed the importance of the provision of
the faw referred to above.®®

Nor should anybody think that other legislators lave not approached maritime law in stmilar fashion.
A striking and economically significant confirmation of the normative function of international
matitime practice can be found in the 1992 Chinese Maritime Code;

Article 268

If any intenational treaty concluded or acceded to by the People's Republic of China contains
provislons differing from those contalned in this Code, the provisions of the relevant international treaty
shall apply, unless the provisions are those on which the People’s Republic of China has announced
reservations.

international practice may be applied to matters for which neither the refevant laws of the People’s
Repuhlic of China nor any international treaty concluded or acceded to by the People’s Republic of
China contaln any relevant provisions.

This reference to ‘[liinternational practice’ as a source of law is yet another confirmation of the
markedly universal character of maritime law and the existence of common principles and/or glabal
usages. It is expounded in Chinese legal doctrine as follows:

An International shipping practice is understood to be a practice in international shipping, which is
followed by the people in their business of international shipping andl the contents of which are
reasonable, certain and notorious to the peaple In the area of international shipping. A typleal exampte
might be the York-Antwerp Rules that are universafly followed in the adjustment of general average.
Where provision to the contrary is contained in any applicable statutory law or international treaty or
contained In the contract concluded by the parties concerned, an international shipping practice shall
not be applied. ’

A more or less comparable rule is to be found in the 2004 Croatian Maritime Code in a separate
chapter dealing with shipping-related conflict of laws that bears the inscription ‘The applicable law
and exclusive jurisdiction of Courts in the Republic of Croatia for relations of international

character’, Although it does not specifically refer to the principles of maritime law In particutar, the

following provision mast certainly merits our attention:

Article 936

If this Code does not contain provisions on the Jaw applicable for certain refations from this part of this
Code, provisions and principles of this Cade, provisions and principles of other laws that regulate
relations of international character, principles of the legal systern of the Republic of Croatfa and genei-
ally accepted principles of the international private faw shall apply accordingly to those relations.”?

The 2011 preliminary draft of the Belgfan Maritime Code explicitly sets out arrangements regarding
the sources of maritime law and the faw of infand navigation, This Is inspired by a carefully

TR TR,

™ A-R Wesner Tralté de droif maritime général [Librairie Droz Geneva 1964) 12 {no X1

* Pultfarken {n 47} 413 (no 995).

@ A von Ziegler ‘Helvetia and the sea’, In Scritti In onore df Francesco Berlingieri (special edition of # diritto mariitima 2 0o
IE1162 at 1172,

“ H Zhengliang "China’, in Huyhrechis and Van Hooydonk teds) international Encyclopaediz of Laves (n 35) 64 {no G2).

“ Lee 1994 Code art 1007:
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considered vision that hopes to align Belgian maritime law with international commercial practice
and allow self-regulation and the general principles of marltime law to play their part to the full.®
ft is, for example provided, as follows:

Articte 2.4, Sources of maritime law
Specific sources of maritime faw, are:

1 the general principlés of maritime law;
2 usages;

3 general conditions;

4  guidelines.®*

The prelimiinary draft defines these key concepts as follows:

Article 2.1

1 ‘the general principles of marifime law’; principles that underlie the arder of maritime law and
which are internationally recognized;

2 ‘usages’: rufes of maritime law that has become ganerally or almost generally accepted in the atea
of activity or place concerned; o

3 ‘general conditions”: a clause or a set of clauses recorded in wiiting in order to'be included in an
indeterminate number of maritime shlppmg contracts;

4 “guidelines’ a non-binding rule of maritime law whose appiicat;on Is recommended by an
prganisation representative of service providers or experts.

The commentary ob the articles rifers to the Swiss example, arid explains the notion of ‘general
prificiples of maritime law’ as follows:
It is the task of case law and legal docirine to work out these principles-in greater detail, in particular
by means of historic and comparative Jegal research. In Belglum such inveéstigations have yet to be
started. The elaboration of these principles is thus a new task, which has been imposed by the provision
proposed here %

The Belgian draft makes it clear in an extensive and fully argued section that the general principles
of maritime law play a role in the interpretation of thie code and of contracts of maritime law and
when general conditions of cantract are tested In the courts, One of the important innovatiofis of the
draft is an arrangernent for the formal publication of instrurheiis of self-regulation in the Belgian
Official Gazette, which In turn has cansequences regarding cognisance apd consent, and the testing
of the comtent of cognisance and consent in the courts. At the time of writing i is not known whether
this arrangement will find its way into law, At the very least the Belgian Maritime Law Commission,
which is consulting with every branch of the sector, seeks the Inclusion of the [egal recognition of
the general principles and usages of maritime law in the future code, If this ObJECt is achieved the
new Belgian code will uphold the view of international legal doctrine set out-above and follow the
-example set by the Swiss, Chinese and Croatians.

3.4 Interim conclusion

It ray be concluded from the foregoing remarks tha the existence of a fex maritima.consisting of a
complex of internationally accepted rules 'of maritime law that may be traced in particular back to
usage arid general pringiples is widely, and even increasingly, subiscribed to by legal doctrine.
Muoreover, this view finds support in nunerous elements of positive law, Including case law and
recently adopted national codifications of maritime law. On the other hand, the statements of legal
literature to which refeténce has been made seent to Jack precision. Above all, there Is nd: instrament

8 See the generai explanation in E Van Hooydonk Ferste Blauwboek over de heiziening van het Belgisch scheegvaaniracht
{Maklu Aotwemp/Apeldoom 2011) 168-74 {nos 1.206-1.207).

“ See the text and detalle! explanation in E Van Hooydonk Tweede Blauwboek over de he.rzfemng van het Belgisch
scheepvaarrecht Maklu Antwerp/Apeldoom 2011), .

% ibid 68-69 {no 2.90).
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of practical use available in which this virually mythical fex maritima with all its customs, usages
and principles Is clearly articulated.

4. The case for an international restatement of the general principles of
maritime law

4.1 Potential form and content

A restatement of the general principles of maritime law would be of considerable utility. | conceive
of it as an elementary — that is, concise and flexible - description of the typical concepts and rules
of maritime law that may be regarded as being internationally accepted and comman to most, if not
all, legal systems and traditions. In other wards, it is an exposition of the foundations of positive
maritime law, such as those encountered In the conventions, national laws and the more specific
and thematic self-regulating sources. This will be a search for the innermost core of maritime law, as
it is expressed In the concrete, practical legal rules in daily use In the maritime and legal community.
Perhaps the main difference between the proposed restatement of principles and previous unification
efforts s that the former will have to explore and focus on common ground, rather than tackle issues
of disagreement and divergence that require resolution. ideally, the restatement endeavour should
receive the support of the various international maritime institutions (IMO, CMI, BIMCO etc)
and other maritime interest groups and organisations, with a view to winning acceptance of its
legitimacy, authority and status,

It should also be made clear what the proposed restatement Is not (and may not be). It may certainly
not be allowed to have any Intent of replacing existing unifying conventions, national maritime law
and instruments of self.regulation, such as standard contracts. Nor may it be allowed to become a
repetition or duplicate of international or European treatfes o principles relating to general contract
law. Even less is it to be a concise summary of existing maritime law, as it is supposed to be an
attempt to sound out the shared, underlylng and fundamental concepts of maritime law. For the same
reason, the project will not result in a comprshensive, detailed systematisation of International
fnaritime law in all its aspects. Finally, it is difficult to speak of general principles regarding matters
that are the subject of international controversy.

The exact rules that should specifically be included in a restatement of the general principles of

maritime faw thus merit closer investigation and close consultations between experts and.

practitioners. it would therefore be premature to start summarising what the content of these rules
might be. Even so, merely by way of contribution to an initial working hypothesls, the following non-
exhaustive list of themes might be mentioned:

the relationship of the principles to other law

the recognition of self-regulation, including port custom, as source of the law

the internationatising interpretation of conventions, legislation and contracts

freedom of navigation

freedom of maritime contract {subject to express mandatory rules)

the fundamental distinguishing characteristics of the ship (in contrast among other things 1o a
wreck)

the application of the law of the flag to the property law status of the ship

the function of the ship as an asset and centre of liabilities

negligence as a maritime liability principle :
the perils of the sea and solidarity between interested parties as a rule of interpietation
the general duty of care of contracting parties in maritime law ('due diligence’)

the essential characteristics of the varlous forms of chartering

the essential characteristics of the bill of fading and the sea waybill

the authority, powers and responsibitity of the master of the ship

the humanitarian treatment of crew and stowaways

the advisory role of the pilot

THE JOURNAL OF INTERMATIONAL MARITIME LAW PUBLISHED BY LAWTEXT PUBLISHING LIMITED
. WWAWLAWTEXTCOM

# » 5 8 B @




o B L S e s 0 Wy

TOWARDS AWORLDWIDE RESTATEMENT OFTHE GENERAL PRINCIPLES OF MARITIME LAW + HOOYDONK : {2014) 20 JiML

the rofe of the tug when providing towing assistance in port
fault-based liability in the event of collision

the principle of general average

the principle of ‘no cure no pay’ in salvage law

the right of limitation of liability and the loss of this right
the duty of environmental care.

4.2 Potential uses

As we have seen above, Rimaboschi argued that the recagnition. and application of the general
principles and rules of maritime Jaw consfitute a useful instrument for remedying the Insufficiencies
of the international uhifying conventions.*®

In my view a restatement of the principles of general maritime law would in the first place play a
valuable interpretative and complementary role. Tt could be used by the courts to. understand
regulations and contracts, where necessary to complement them, and to appraise the legitimaty of
the acts of parties {compare the RMS Titanic judgment feferred to abave).

Apart fron this, a restatement of general principles could be a source of inspiration when devefoping
new intermational and natiomal rales and contract terms. Moreover, there wolrld be nothing to stop
law-makers. and contracting parties from expressly referring and adhering to the principles - in a
maniter analogous to current provisiofs in maritime statutes (or draft statutes) in Argenting, Belgium,
Chile, Chisia, Croatia, Raly, Spain and Switzerland.

More generally, such a restatement would In effect make a major contribution to the international

* harmonisation of the law. As it would not be recorded in a multilateral convention, its chiances of

success would.not be dependent on the caprice of governirient policy fii the maritime countiies, The
fact of their being based on principle and their wide applicability would; in all likelihood, make it
easler for them o find their way into daily legal practice than is the case for model laws and
guidstines, which often have little or no real impact.

Restaternent would also be an expression of the Independence of maritime law from the law as
practised on Jand, partiéuladly in respect of general contract law. This is not a matter of boosting the
morale of the practitioners of maritime. law, but rather a very usefiil signal fo the practitioners of other
branches of the Jaw that matitime Jaw constitutes a specific whole, with its own concepts and rules
and which cannot simply be subjected to general regulatory initiatives taken at the Intemational,
European or national level (see the eriticism of European contract faw and conflict of faws above).
Furthermore, a restatement project led by the CMI - requiring periodical updating~ wduld of course
bolster the authority and influerice of the latter organisation. Finally, the existence of a systeratised
set of principles could serve didactical and educational purposes,

4.3 Potential working procedure

Any restatement of the general principles of maritime law must be carried out thoroughly and with
due care.

The first essential step would be a critical examination of the legal nature arid basis of 1he general
principles of maritife faw. Relations to other sources of law, the general /ex mercatoria and similar
but wider restatement or codification initiatives would also merit study. The identification of the
pririciples that must be considered would require particular attention and would have to be based

o historical and comparative legal research, the identification of common principles underlying

case law, legislation and standard contracts; & well designed questionnaire addressed to n_afibnai_
maritime law associations, and consultations with. professianal organisations, the practitioners of

8 M ftimaboschi Méthades d'unification du drolt maritime vol 11 {EUT Trieste 2005) 172,
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maritime Jaw and entrepreneurs. Certain principles might also apply to inland navigation. The
drafting of the principles would above all have to bear the essentials in mind yet avoid the trap of
falling into vacuous and pointless commonplaces. As already mentioned, the desired set of
principles would have to be submitted for the approval of the relevant organisations at various levels
and then be distributed and promoted among the interested parties. To avoid confuston, let me
reiterate that | do not intend the instrument to take the form of an intemnational convention or a
model law. lts chances of success, authority and impact will be only enhanced if it takes the shape
of an Informal expression of the common principles of maritime [aw, as presently understood by the
world's {eading maritime organisations,

5. Conclusion:a new wind In the sails of the endeavour to unify maritime law

The existence of a fex maritima as a set of universally accepted maritime customs and general
principles has long been upheld and this has increasingly been confinmed by contemporary
researchers. The concept, nonatheless, lacks precision and is therefore of little practical use. An
international restatement of the general principles of maritime law could be a way at long last of
making practical use of the lex maritima theory and would, moreover, be a valuable contriibution to
the further harmonisation of maritime law. '

It would offer a remedy ta the current faltering of the progress of harmonisation through conventions
and the threat of the disregard of the specific nature of the maritime sector by moves towards the
harmonisation of the civil law and, in particular, the law of contract. An adequate restatement of the
principles of maritime law would promote the satisfactory functioning of the maritime faw. i could
be the lubricant that smooths the path of new internationat and national regulatory initiatives, easing
contract negotiation and dispute resolution, as well as the spread of knowledge. The authority of
such a restatement would be much enhanced were it to receive the support of the various official
and private international and Furopean maritime institutions. It is to be hoped that it would give new
life to the ancient yet beautiful and valuable endeavour to bring about the unification of maritime

law.
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ALpI
1.1.1. Confi

rmation that general principles of maritime law are as such a source of law

1.1.1.1. At international level

Legal doctrine

W Tetley ‘The general maritime law: the Lex
Maritima’ {1996) European Transport Law 469 at 472

The general muritime low is a jus commune,
is part of the lex mercatoria and is composed
of the maritime customs, codes, conventions
ond practices from earliest times to the
present, which have had ho international
boundaries and which exist In any particular
Jurisdiction unless limited or excluded

by o particular statute,

1.1.1.2. At natio

nal level

Belgium

Legislation

Draft Belgian Shipping Code {Art 1.2.3, 8 1)

The usages and the general principles of
shipping faw are specific sources of moritime

and inland navigation faw.

Ching

Legislation

Chinese Maritime Code (Art 268)

on

tre

if any international treaty concluded or accetled
to by the People’s Republic of China contains
provisions differing from those contuined in this
Code, the provisions of the refevant international
treaty shall apply, unless the provisions are those

announced reservations.

International practice may he applied to matters
for which neither the refevant lows of the
People’s Republlc of China hor any international

Republic of Chino contain any relevant provisions.

which the People’s Republic of China has

aty concluded or acceded to by the People’s

France

Legal doctrine

P S Boulay-Paty Troité des gssurances et des contrats
& Ja grosse d’Emérigon vol | (Molliex Rennes 1827} i

Les anciennes lois maritimes sont fes soufces
qui furent ouverts gux rédacteurs de
FOrdonnonce, et dans lesquelles doivent
puiser ceux-quiveulent remonter aux
principes. Elles rénfernient des régles
d'autant plus'sires; Gu'elles dérivent de la

nature des choses. Cés régles font partie du



droit des nations; efles sont par conségquent

) o ) de tout dge et de tout poys

1Bédaridde Du commerce matitime vol | | Wi fautt donc, pour Vexdcte appréciation de ces
{LarosefAchille Makaire Paris/Aix 1925} 4.(no 1). | régles, interroger les coutumes des nations
mémes les plus anciennes, chez lesquelles la
navigation fut en honneur; sdisir le drolt dans
son princlpe, le stivre dons ses
développements, et constater P'état oll se
trouverént les législoteurs successivement

‘ appelés & fe régir.

Switzerfand’ s

Legislation . L ¥ .
Swiss Feders| Law on Matitime Navigation (Art7.1) | If Federal legislation, in particular this law,
and the ruiles of international law to which it
refers, do not containi any applicable
provisions, the court shall rule In accordonce
with the general principles of inaritime law. If
such principles are lucking, It shall rule in
gccordunce with the rules that it shall drow
up as if acting s a legislator having regard
for the legisiation, the customs, the doctrine
and jurisprudence of maritime States [. ...

) . USA
Case law ) g
RMS Titanic, Inc. v. Haver, 171 F.3d 943, 960~961, | The body of admiraity law referred to in-
1899 AMC 1330 {4th Cir. 1999); Article Ill fof the US Constitution] did not

depend on any express or implied legislative
action. its existence, rather, preceded the
adoption of the Constitution, it was the well-
known and well-developed ‘venerable law of
the sea’ which arose from the custorn among |
Sedforing men, [. . .} and which enjoyed
‘mternational comity,’ [, . .J. Nations have
applied this body of maritime law for 3,000
yedrs or more, Although it would add little to
recotnt the full history here, we néte that
codifications of the maritime o have been
preserved from apdlent Rhodes (900 B.G.E.),
Rome (Justinian’s Corpus Juris Civifis) {533
C.E.}, City of Trani {itdly) (1063); England (the
Law of Oleron) (1189), the Hansé Towns or
Hartiseatle League (1597), and France {1681),
ulf articuloting similar principles. And they all
constitute a part of the continulng maritime
tradition of the law of nations — the jus
gentium. |

The framers drafted Article I with this full
body of matitime law clearly in mind. This s
ngt tad say that the Constitution recognized
an overarching maritime law that was to
bind United States caurts. On the contrary.




the Constitution conferred admiraity subject-
matter jurisdiction on federal courts and, by
implication, authorised the federal courts to
draw upon and to continue the development
of the substantive, common law of admiralty
when exercising admiralty jurisdiction. As
Chief Justice Marshall observed:
A cose in admiralty does not, in foct, arise
under the Constitution or laws of the United
States. These cases are os old as navigation -
itselfs gnd the law, admiralty and maritime;
as it has existed for ages, Is applied by our.. . /|
Courts to the cases as they arise. f. . .] '
Since the time of the Founding Fathers,
federal courts sitting in admiralty jurisdiction. |
have steadfostly continued to acquiesce in
this jus gentlum governing maritime affalis,
Indeed, the Supreme Court has time and -
again admonished that ‘courts of this.gnd
other commercial natlons have genergfly
deferred to a non-nationdl or internatienal” - |
maritime low of impressive maturity and
universality’. [. . .] This body of maritime lgw . .
‘has the force of law, not from extraterrftorml .
reach of national laws, nor from abdication
of its sovereign powers by any nation, but
from acceptance by common consent of - )
civilized communities of rules designed to.
foster amicable and workable commertial
refations”. [. . .] Thus, when we say today that
o cose in admiraity [s governed by the
general maritime law, we speak through our
own national sovereignty and thereby
recagnise gnd acquiesce in the time-
honoured principles of the common low of ‘
the seq.
1.1.2. Canfirmations that specific matters are governed by general principles of maritime law
1.1.2.1, At international Jevel

1.1.2.2. At natlonal ievel

e R S O T U X 2
2. Customs2tisapes an alpractice: -
1.2.1. Confirmation that customs, usages and practices are as such a source of maritime law . |
1.2.1.1. Atinternational level

1.2.1.2. At national fevel
Belgium

Legistation
| Draft Belgian Shipping Code {Art 1.2.3) § 1. The usages and the general principles of

: : shipping law are specific sources of marrtime
and infand navigatmn Iaw L




§ 2. Usages complement the contract ond
contribute to its interpretution. They may
derogate from legislation, except where it is
mandatory or relotes to public ordet.

_Turkey

Legislation

Turkish Commercial Cade (Art XX)

| XTI

1.2.2. Confirmiations that specific mattérs are governad by maritime customs, usages and practices

1.2.2.1. &t interniatiohal level

mternatfonal ‘conRventions:

Hamburg Rules (Art 4.2(b}{11)

For the purpose of paragraph 1 of this Article,
the carrier is deemed to be in charge of the
goods

[]

() Until the time be hos delivered the goods:
[

(it} In éases where the consignee does not
receive the goods from thie carrier, by placing
themi at the disposal of the colisignée in
accordaonce with the contract or with the law
oF with the Usdge of the paiticulor trade,
applicable ot the port of discharge, [...].

Hamburg Rules (Art 9.1)

The carrier Is entitled to carry the goods on

1 deck only if such carringe is In accordonce

with an agreement with the shipper or with
the usage of the partr’cular trade or Is
requfred by statiitofy rules or regulations.

Rotterdam Rules {Art 25.1(c))

Goods may be carried on the deck of a ship
only If:
L]

(¢} The carriage on deck is in accordonce with
| the contract of carriage; or the custoins,
usages or practices of the trade in question.

Rotterdam F:{ules {Art 43)

| Gbligation to accept delivery

When the gobds have arrived at their
destmatmn, the consignee that demands
delivery of the goods under the contract of

" | carrlage shallaccept delivery of the goods at

the time or within the time period and of the
location agreed in the contract of carriage of,
Jalling such agreement, at the time and
location at whfch having regord to the terms
of the contract; the customs, usages or
practices of the trode and the circumstances
of the carriage, delivery could reasonably be

1 expected,

Rotterdam Rules (Art 44)

Obligation to acknowledge receipt

Oh reguest of the carrier or the performing
party that deljvers the goods, the consignee
shalf acknowledge receipt of the goods from

the carrler or the performing party in the

A AR R I et 88T e T o

B Tt

B Y e

Free



manner that is customary at the ploce of
delivery. The carrier may refuse delivery if the
consignee refises to acknowledge such
receipt.

1.2.2.2, At national level

Turkey

Legislation

Turkish Commercial Code (Art 1143(1)) XXXKX
Turkish Commercial Code (Art 1167{1}) XXX
Turkish Commercial Code {Art 1151{2)) XXX
Turkish Cornmerciat Code {Art 1153(2)) XXHXX
Turkish Commercial Code (Art 1169(2)) XXXXX
Turkish Commerclal Code (Art 1176({1}} KXKKK
Turkish Commarcial Code {Art 1178(3)(b)} XXXXX
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CMI IWG ON THE LEX MARITIMA

Template for IWG research activities

Internationol conventions

International case law

Legal doctrine

2. Evidence at national level
Belgium

Legislation
| Flemish Piiotage Decree {Art 2, 4°) For the purposes of the present Decree, the
follewing definitions apply:

4* ordinary pilotage " the provision of
information and advice when navigating o
vessel, by a pilot on board of that vessel;
Flemish Pilotage Decree {Art 8} Upen providing pilotage advice during
erdinary pilotage or shore-based pilotage,
the pilots act as advisors to the master.

Only the latter Is in control of conducting ond
manoeyvring the vessel,

In the exercise of their function, but under
the sole responsibiiity of the master, the
pilots may perform olf Inteflectual or fuctual
acts that the master deems useful or
necessary, or even tacitly accepts, including
octs that relate to aspects of actual
navigoation.

Danmark

Legislation
The pilotage &dct {Section 3, 8}) ' Pilotage: Advice given to the ship’s master =
about navigation, the voyage and
manoeuvring irrespective whether the advice
fs provided on board the ship or by means of
communication fromr another ship or from
ashore.

Einland

Legislation _ _‘ ..
pifotage Act 940/2_0()3_" (Se_i:tiu_'q, 2, _’1)) e | Eorth'ﬁ' purposes of this Act




1} pilotage means activities related to the
navigation of vessels In which the pitot acts
as an advisor to the moster of the vessél drid
as an expert on the loéal waters and their
navigation;,

USA

Industry standard

{ The Respective Roles and Responsibilities of the Pilot

Resolution adopted by the Board of Trustees of the
American Piigts’ Assockition on October 8, 1997, on

and the Master.

‘Navigation of a ship in United States pilotage

waters is a shared responsibility betweeri the
pilot and the master/bridge crew, The
compulsory state pilot directs the navigdtion
of the ship, subject to the master’s overall
cominand of the shif dnd the uftimate
responsibifity for its safety. The master has
the right, ond In foct the dutyy tdintervéne or
displace the pilot in circumstances where the
pilot is manifestly incompetent of 7
incapacitoted or the ship is in immediate
danger {"In .exiremis") due to the pilots
actions. With that limited exception,
international law requires the mdster and/of
the officer In charge of the navigational
watch to "coaperate closely with the pilot
and maintein an accurate check on the ship's
position and fiovement.”

XXXXXX

Legislation

Case law

Legaljdodrlne

Iﬁdustry standard
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Report of the Standing Committee on Carriage of Goods (including
Rotterdam Rules)

Introduction

International Working Group (IWG) on the Rotterdam Rules was reformed as Standing
Committee on Carriage of Goods (including Rotterdam Rules). The purpose of the
reformation is to expand the scope of its work to cover all issues relating to the carriage
of goods by sea while the Committee continues to monitor the promotion of the

Rotterdam Rules.

1. Current Status of the Rotterdam Rules

The situation of the Rotterdam Rules remains almost the same since the Genoa Assembly
in 2017 except the Cameroon’s ratification on October 11, 2017. Twenty-five States have

signed, and four have ratified, the Rotterdam Rules.

2. Possible Agenda for the Committee (1): “Blockchain” Bills of Lading
(1) “Blockchain” Bills of Lading

The “blockchain” technology, which is the basis of virtual currency such as “bitcoin”,
may be available to create a new type of electronic bills of lading. The “blockchain” can
guarantee the “uniqueness” of the digital data and may provide the basis of “token” type
of electronic bills of lading. If the system is well designed, such “blockchain™ bills of
lading will be regarded electronic transport records under the Rotterdam Rules.

The blockchain technology may be used even more ambitious manner. There are several
experimental projects under way in several places of the world in which many trade
documents including custom documents, letters of credit and their accompanying
documents and others are digitalized and shared among the relevant parties. If bills of
lading are incorporated into such a comprehensive system, it is vital to make sure that the
information shared under the blockchain is recognized “electronic transport records”
under the Rotterdam Rules. There are many questions which need further examination in

this context.

(2) “Blockchain” Bills of Lading and Promotion of the Rotterdam Rules

The relevant industries as well as some governments are interested in the “blockchain”

1
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bills of lading, whether incorporated in the comprehensive system or not. Since the
Rotterdam Rules, Since Rotterdam Rules is, at this stage, the only international
convention which includes the feasible rules on electronic bills of lading, they will look
attractive. CMI may wish to take advantage of the industries’ and governments’ interest
in the new technology to promote the ratification of the Rotterdam Rules. If it does so,
CMI should move quickly before many states implement their domestic legislations for
the electronic bills of lading (whether based on UNCITRAL' model law or not) rather
than joining the Rotterdam Rules.

It issue of “blockchain” bills of lading is worth exploring as a new work for the
Committee. Although it may not require a new instrument, we can introduce the new
technology in connection with the possible promotion of the Rotterdam Rules.

(3} The Meeting in London

Depending on the developments of “blockchain® bills of lading in practice, the
Committee has a meeting in London. It is an open session which invites several experts
in this field are,

3. Possible Agenda for the Committee (2): Jurisdiction and Arbitration Clause on
Bills of Lading

We had a very active session on the issue of jurisdiction and arbitration clauses in a bills
of lading in New York conference. The success suggests significant degree of interests on
the topic and it may be worth investigating whether the Committee should work on the
issue further. It was confirmed that the Polish MLA still shows its interest in this issue.
As I already indicated in the previous ExCO meefings, CMI should be careful to handle
the topic. First, the issue is explicitly addressed in the Rotterdam Rules although the
chapters on jurisdiction and arbitration are optional. If CMI launches a project on this
topic, it might be wrongly interpreted as CMI has given up the promotion of the
Rotterdam Rules or if is not satisfied with the solution in the Rotterdam Rules on this
particular issue. Second, it is highly unlikely that the Committee can reach an agreement
on the validity of jurisdiction and arbitration clauses in bills of lading because the views
have been and are so sharply divided and they cannot easily be compromised.

November %, 2018

Tomotaka Fujita
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